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In the legal system’s search for truth, determination of 

the credibility of any witness is left to the fact finder. The 

widely recognized bar on any witness’s attesting to the credibility 
of any other witness or claimant, however, exists in tension with 
certain ethical and technical requirements of the forensic 
psychiatric witness’s role. These requirements include the need 

to perform an initial credibility threshold determination; the 

need to consider malingering in all forensic evaluations; and the 
need to utilize standard criteria for diagnosis, even if some 
diagnoses have acquired pejorative connotations. After examining 
the impact of Daubert v. Merrell-Dow on admissibility of scientific 
testimony, this article reviews the conflicts and concepts impinging 
on the legal system’s search for truth through fairness and offers 
suggestions for coping with the testimonial and theoretical pitfalls 
that may occur during the process. 
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When a psychologist or psychiatrist testifies during a defendant’s 
competency hearing, the psychologist or psychiatrist shall wear a 
cone-shaped hat that is no less than 2 feet tall. The surface of the 
hat shall be imprinted with stars and lightning bolts. Additionally, a 
psychologist or psychiatrist shall be required to don a white beard 
that is not less than 18 inches in length, and shall punctuate crucial 
elements of his testimony with a wand. Whenever a psychologist or 
psychiatrist provides expert testimony regarding the defendant’s 
competency, the bailiff shall contemporaneously dim the courtroom 
lights and administer two strikes to a Chinese gong. Proposed 
amendment to New Mexico bill concerning psychology profession. ' 


Mental health clinicians participate in an estimated million 
cases each year, with “significant impact on judges and 
juries.”” As the forensic psychiatrist has come to appear more 
frequently in our nation’s courtrooms, so have the controver- 
sies regarding psychiatrist experts’ testimony, as captured by 
the extraordinary amendment proposed in New Mexico, cited 
above. This article focuses on two related areas of contro- 
versy and rapid change: the admissibility of psychiatric 
expert testimony under the standards set by Daubert, and the 
complex issue of psychiatric testimony as commentary on 
witness credibility. Both areas are rooted not only in a tension 
between clinical and legal spheres, but also in an essential 
misunderstanding of the role of a psychiatric expert in the 
court. 


1. Daubert and its progeny 


Psychiatric experts who are retained by one side or the other 
in litigation are permitted to testify in the court to their opin- 
ion regarding “scientific, technical, or other specialized 
knowledge” if it “will assist the trier of fact to understand the 
evidence or determine a fact in issue.”* Up until five years 
ago, the standard by which its admissibility was determined 
was whether the test or theory “had found general accep- 
tance” in its field (known as the “Frye” test after the court 
case that bears that name).* In 1993 the Supreme Court liber- 
alized the standard for acceptance of expert scientific testi- 
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mony in Daubert v. Merrell Dow Pharmaceuticals, Inc.> Most 
states have adopted the new standard set by Daubert. For 
example, in the Massachusetts case Commonwealth v. Lani- 
gan® the court reversed its prior holding in the case (Com- 
monwealth v. Lanigan, 413 Mass. 154 (1992)) in which, 
under the Frye test, DNA profiling evidence was excluded 
for failing to be “generally accepted” in the field of popula- 
tion genetics. Under the more permissive Daubert standards, 
the court allowed the evidence to be presented.’ 


Under Daubert, the factors to consider in making this deter- 
mination are: 


1. Whether the theory has been tested. 


2. Whether the theory has been subjected to peer review and publi- 
cation. 


3. The theory’s known or potential rate of error. 


4. Whether the theory has attained general acceptance within the 
relevant scientific community .* 


Daubert also established the “gatekeeper” role for the trial 
judge, meaning the judge has a preliminary obligation to 
determine whether the scientific evidence meets the criteria 
of admissibility. 


In adopting Daubert, the Massachusetts Supreme Judicial 
Court stated: 


We accept the basic reasoning of the Daubert opinion because it is 
consistent with our test of demonstrated reliability. We suspect that 
general acceptance in the scientific community will continue to be 
the significant, and often the only, issue. We accept the idea, how- 
ever, that a proponent of scientific opinion evidence may demon- 
strate the reliability or validity of the underlying scientific theory or 
process by some other means, that is, without establishing general 
acceptance.’ 


The court also noted that “Unanimity of opinion among the 
relevant scientists is not essential even under the general 
acceptance test.” 
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The deluge of litigation following the Daubert ruling revealed 
that prior to exposing an expert’s opinion to the Daubert test, 
an initial determination must be made as to whether the prof- 
fered evidence is “scientific.” In McKendall v. Crown 
Control," for example, the court held that Daubert was “rele- 
vant only to testimony bearing on ‘scientific’ knowledge.”” 
Scientific knowledge was defined as “an inference or asser- 
tion. . . derived from the scientific method. . . [which does 
not include testimony] on the basis of specialized knowledge, 
not scientific knowledge.”'? The testimony at issue in 
McKendall was that of “an experienced mechanical and met- 
allurgical engineer” that “a safety device should have been in 
place on the stock picker and that placement of a safety 
device was feasible.” The court held that because the expert 
was proposing to testify based upon his familiarity with fork- 
lifts based upon his “experience, training, and education,” 
such testimony was not subject to Daubert. “This reading of 
Daubert is also supported by the Supreme Court’s explana- 
tion in Daubert, itself, that ‘[Federal Rule of Evidence] 702 
also applies to technical or other specialized knowledge.’ Our 
discussion is limited to the scientific context because that is 
the nature of the expertise offered here.”'* Other cases have 
similarly held that “application of the Daubert factors is 
unwarranted in cases where expert testimony is based solely 
upon experience or training.” 


Is psychiatric testimony scientific? Some have distinguished 
between “hard” sciences, such as DNA testing, and “soft” 
sciences, such as “psychology, economics, sociology, psychi- 
atry, and political science,” that attempt to objectify human 
behavior.'® Of these so-called soft sciences “[t]he classifica- 
tion of psychology is a particularly controversial example. 
It is unclear whether psychology should be classified as ‘sci- 
entific’ or as ‘other specialized knowledge.’ ”” It has been 
argued that “the policy justifications for using a stricter 
admissibility test to evaluate scientific testimony should not 
apply to psychological testimony [because] ‘the jury most 
likely has the ability to fairly and intelligently weigh the 
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strengths and weaknesses of psychological evidence without 
being overwhelmed or overawed by it.’ ”’'® However, as one 
court noted, psychiatric experts in particular pose difficult 
problems, given their training and experience with the human 
psyche: “Our principal concern is that the psychological 
expert not be perceived by the jury as a ‘truth detector’ — 
someone who, by application of scientific method, deter- 
mines whether the victim is telling the truth about whether 
the abuse occurred and the abuser’s identity.” 


Forensic psychiatrists commonly offer testimony based upon 
their review of the records, their examinations of or inter- 
views with the plaintiff, and their education, training, and 
experience. In most cases the more nearly scientific aspects 
of their efforts derive from standardized psychological testing 
(such as the Minnesota Multiphasic Personality Inventory 
[MMPI]); the mental status examination (MSE), a systematic 
testing of mental functions in question and answer form; the 
Mini Mental Status Examination, a series of questions partic- 
ularly suited to detecting organic pathology such as dementia; 
and the use of standardized diagnostic criteria in the Diag- 
nostic and Statistical Manual, Fourth Edition (DSM-IV) pub- 
lished by the American Psychiatric Association. Even though 
some of these tests are well standardized and normed and are 
considered within the profession to be highly reliable, none 
of them, of course, reaches the precision of any laboratory 
science. Moreover, all require interpretation by experienced 
clinicians. 


The Iowa Supreme Court recently determined that a board- 
certified neuropsychiatrist’s expert testimony on the proxi- 
mate cause of a child’s obsessive-compulsive disorder was 
not subject to a Daubert analysis. In Johnson v. Knoxville 
Community School District® the court allowed the defense to 
present expert testimony from a neuropsychiatrist based upon 
the physician’s two-hour interview with the child and his 
father and his review of “documentation of his case, includ- 
ing a lengthy journal kept by [the child’s] father which chron- 
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icled [the child’s] behavioral problems.” In addition, the 
neuropsychiatrist “was familiar with OCD studies and the 
effect of environmental factors and cited scientific articles 
and studies in support of his opinion.” Finally, the court also 
considered that the neuropsychiatrist was “board certified,” 
“licensed by the state of Iowa [and] has experience treating 
patients with similar disorders and [has] testified to matters 
within his medical expertise.””! This testimony, the court con- 
cluded, “was of the nature of ‘technical or other specialized 
knowledge’ ” and was not based on “scientific knowledge” as 
contemplated under Daubert.” 


Similarly, in Miramon v. Bradley” the Louisiana appellate 
court reversed the trial court’s decision to reject testimony 
from the plaintiff’s treating and expert psychotherapists that 
the plaintiff had suffered injuries as a result of a second acci- 
dent. The court stated, “[iJn a field as unscientific as ‘psy- 
chology,’ the focus of the trial court on the inability of 
therapists to specify or quantify was misplaced.”™* Because 
psychotherapy was not “scientific,” the trial court’s refusal to 
admit the psychotherapists’ testimony was held to be in error. 


However, the Seventh Circuit Court of Appeals found that the 
discussion over whether psychology or psychiatry was a sci- 
ence was misdirected. The real inquiry was the reliability of 
the opinion. In United States v. Hall* the court considered the 
admissibility of expert testimony from a social psychologist 
and a psychiatrist regarding the defendant’s “personality dis- 
order that makes him susceptible to suggestion and pathologi- 
cally eager to please”; this allegedly caused him to confess to 
a crime he did not commit “in order to gain approval from the 
law enforcement officials who were interrogating him.” The 
court stated, “In proper circumstances, experts in psychiatry 
and psychology can meet both these hurdles: real science, 
and testimony based thereon.””’ In Hall the appellate court 
focused not on whether the proposed testimony was “scien- 
tific,” but on whether it assisted the trier of fact to understand 
the evidence or determine a fact in issue. The court drew the 
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analogy between the proposed psychiatric testimony and the 
testimony of an expert in Tourette’s syndrome. In both 
instances there are clear acts for the jury to hear evidence on 
(a confession and the use of foul language); in both instances 
there is a medical reason for doubting the intent behind the 
statements; and, most importantly, the medical reason is not 
commonly known and is beyond the range of most jurors’ 
common experiences. For these reasons, the court held the 
testimony admissible. 


ll. “Bolstering” in syndrome testimony and diagnoses 


The “ultimate 
issue” issue/ 
syndrome 
evidence 


Whether considered science or near-science, psychiatric evi- 
dence is susceptible to deliberate or accidental misuse by 
courts, attorneys and witnesses. One such misuse involves 
attempting to use psychological or psychiatric evidence to 
assess—or attack—the credibility of a witness. 


Commenting on witnesses’ credibility has long been forbid- 
den in the courtroom. Under Federal Rule of Evidence 702, 
experts’ testimony is admissible to the extent that their opin- 
ions and testimony (“scientific, technical, or other specialized 
knowledge”) will “assist” the jury in understanding issues of 
fact beyond the jury’s common experience. Assessment of 
witness credibility is within the jury’s common experience; 
therefore on that basis alone, expert testimony about such 
credibility is inadmissible.” 


While it is a recognized fact that the ultimate issue in a legal 
case (whether malpractice occurred, whether the party was or 
is competent/insane, whether emotional harms have resulted 
from the event) is the province of the fact finder, psychiatrists 
and other clinicians often are asked to testify about the ulti- 
mate issue in a case. Federal Rule of Evidence 704(a) relaxed 
the historical prohibition on expert testimony on ultimate 
issues; however, Federal Rule of Evidence 704(b) specifically 
prohibits experts in criminal cases from “stat[ing] an opinion 
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or inference as to whether the defendant did or did not have 
the mental state or condition constituting an element of the 
crime charged or a defense thereto.” For example, when an 
insanity defense is proposed, a forensic psychiatric witness 
might ethically testify that in his or her opinion a defendant 
“lacked substantial capacity to conform conduct to the 
requirements of the law.” 


An expert ought not testify, however, that “this defendant is 
insane.” For some judges and legal scholars, such testimony 
would be considered to invade the province of the jury, which 
is entrusted with the ultimate decision of whether to find the 
defendant insane. Yet some judges grow impatient with 
psychiatric witnesses testifying that a defendant’s condition 
was “consistent with” a statutory requirement, and demand, 
“Spit it out, Doctor; do you think this man is insane or not?” 
Faced with this type of command, many witnesses would 
relinquish their restraint and testify to the ultimate issue. 


This question still can be posed: When does psychiatric testi- 
mony—even if not directed at the ultimate issues—assist the 
trier of fact, and when does it invade the province of the jury 
even when this was not the witness’s intent? Specifically, 
when does psychiatric testimony about the clinical diagnoses 
of a party or fact witness so influence the jury’s perception 
for or against that witness’s credibility as to preempt the 
jury’s independent decision-making about that credibility? 


Witness credibility itself, then, may be the ultimate issue in 
the case. Sexual abuse, misconduct, and harassment cases 
pose even more problems when there is commentary on cred- 
ibility. “As is often the case where there are charges of rape 
or sexual assault, the question of guilt or innocence rests in 
large part upon whether the jury believed the victim’s version 
of what happened or the defendant[’s].”” 
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Moreover, expert testimony on credibility may unduly influ- 
ence the jury’s own decision-making abilities. As one court 
eloquently phrased it: 

At first blush it may seem illogical to permit a jury to draw infer- 
ences from certain facts while forbidding an expert to testify to the 
inference. Surely the expert is more qualified than a jury to analyze 
the facts and make appropriate conclusions. The problem is that 
most lay people, including the jury, are likely to feel the same 
way—that the expert is better qualified to draw the inference—and 
therefore defer to the expert. The law should guard against such 
deference unless there is substantial basis for it.* 


Courts routinely hold that because of the enhanced danger of 
improperly influencing the jury presented by sexual abuse 
cases, expert testimony is excluded that contains the opinion 
that the victim’s “behavior was entirely consistent with the 
child who had been sexually abused,”*' or that the expert saw 
no indicators of deception and “no attempt on [the victim’s] 
part to change things around, say things differently than the 
way she felt,” or that the expert believed the child had been 
sexually abused by the defendant because “she had never 
been through anything else that would cause any signs of 
emotional disturbance or upset other than this victimiza- 
tion.”® Courts find that this testimony constitutes impermissi- 
ble “bolstering” of the witness by the expert.™ 


However, most jurisdictions allow expert testimony about 
psychiatric syndromes associated with abuse. Testimony 
about rape trauma syndrome*® or battered woman syndrome* 
or child sex abuse accommodation syndrome” is usually 
found admissible. The few courts that have balked at admit- 
ting such testimony have voiced concern that the psychiatric 
syndrome evidence, when linked with the specific witness’s 
own characteristics, “could be construed as impliedly sup- 
porting the truthfulness of [the witnesses].” In Common- 
wealth v. Rather® the court found that it was reversible error 
for the expert psychologist to testify about the “pattern of dis- 
closure of child sexual abuse victims.” The rationale was that 
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given the circumstances in the case, “the jury could reason- 
ably have concluded that the [expert] witness had implicitly 
rendered an opinion as to the general truthfulness of the vic- 
tims.” The court cited as support a prior holding that 
“lwlhile the proposed testimony fell short of rendering an 


opinion on the credibility of the . . . [victims] before the 
court, we see little difference in the final result. It would be 
unrealistic to allow this type of . . . testimony and then 


expect the jurors to ignore it when evaluating the credibility 
of the complaining [witness].””° 


On the other hand, expert testimony that negatively reflects 
on a witness’s credibility—either syndrome evidence or evi- 
dence specifically linking characteristics to the witness— 
generally is admissible. In Massachusetts v. Stockwell* the 
Supreme Judicial Court rejected arguments that the prosecu- 
tion’s expert witness had impermissibly maligned the defen- 
dant’s credibility. The defendant was ultimately convicted of 
strangling his pregnant companion. He claimed he suffered 
from a mental impairment and therefore lacked the requisite 
criminal responsibility. The expert psychiatrist for the prose- 
cution testified that “the defendant had an impulse control 
disorder, . . . that the defendant’s problems exhibited an 
antisocial orientation, and . . . that the defendant’s disorder 
did not constitute a mental disease or defect.”* In elaborating 
on what was meant by an “antisocial orientation,” the expert 
referenced as examples “bank robbers and career criminals.”” 
The court found that “{the psychiatrist’s] references in his 
testimony to bank robbers and career criminals to explain 
general psychiatric concepts involved in his diagnosis of the 
defendant did not amount to improper ‘bad character’ evi- 
dence as the defendant contends.”“ Similarly, in Henson v. 
State® the Indiana Supreme Court held that “[fJundamental 
fairness” required that the defense be allowed to present rape 
trauma syndrome evidence to show that the victim’s behavior 
was inconsistent with that of a rape victim. 


The ultimate 
issue/initial 
credibility 
threshold 


The ultimate 
issue/certain 
psychiatric 
diagnoses 
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Alas for simplicity—the issue of credibility has another facet. 
When a forensic psychiatrist agrees to review a legal case 
that might require expert courtroom testimony down the line, 
the expert’s first assessment is whether the case appears to 
have any merit for the retaining side: the defendant really 
was insane or not, the standard of care really was breached or 
not, the emotional injuries claimed are or are not plausible 
and seem or do not seem to be genuine, etc. The ethical 
expert then shares the conclusion, whatever it might be, with 
the attorney, who then uses the data to make essential deci- 
sions: not only whether or not to retain that expert, but also 
whether to litigate, drop, or settle the case. A decision by the 
expert that the case is meritorious is sometimes referred to as 
the “sign-on” decision. 


The expert’s “initial credibility threshold”**“”’ thus creates an 
ethical tension. On the one hand, the expert should not 
address the credibility of the examinee/witness lest that ulti- 
mate-issue testimony unduly influence the jury. On the other 
hand, the expert must actually perform that very determina- 
tion in deciding to take on the case. 


Observations of the use of diagnoses in court reveal that cer- 
tain diagnoses can have an influence on perceptions of a wit- 
ness’s credibility. To place this in context, we must look at 
present diagnostic practice. 


With the development circa 1981 of the Diagnostic and Sta- 
tistical Manual (third and subsequent editions) (hereinafter 
“DSM”) of the American Psychiatric Association, the diag- 
nostic process of psychiatry entered a new era. At earlier 
stages of the profession, diagnoses may have been more pro- 
found or clinically usable, but they were inescapably subjec- 
tive and not repeatable among different observers or in 
different locales or schools of thought within the field. One 
famous story describes a psychiatrist traveling with a number 
of patients from one hospital to another only to have all the 
patients’ diagnoses changed because the second hospital used 
different criteria. 
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With the advent of operational criteria, based largely on rela- 
tively objective descriptions of behavior and symptomatol- 
ogy, the new DSMs promised repeatable (that is, statistically 
reliable) diagnoses that would aid researchers dealing with a 
mental disorder to trust that, for example, a patient treated for 
schizophrenia in Los Angeles was likely to be genuinely 
comparable with a patient with the same diagnosis in Boston, 
and likely to have the same expected treatment response. Sci- 
entific research could be accomplished worldwide with at 
least some hope that patients with the same diagnostic label 
were at least comparable in meaningful ways. 


A common misconception here is that the existence of a man- 
ual, with its lists of symptoms required to make a diagnosis, 
took the process out of the clinician’s hands and placed it in a 
“cookbook” that anyone could use and follow, including, pre- 
sumably, attorneys. In fact, the manuals are meant to be used 
only by clinicians to make official diagnoses for research or 
service reimbursement. The clinician must still use clinical 
judgment to make an official or unofficial diagnosis. 


The converse is also relevant to the present discussion. If a 
patient or forensic examinee does meet the official criteria set 
forth in the DSM, then the use of that diagnosis is appropriate 
whether or not the patient “really has” that diagnosis in some 
existential sense. This curious twist derives from the fact that 
the manual was designed to be reliable (repeatable in multi- 
ple trials by multiple evaluators) but not necessarily valid 
(that is, descriptive of an actual condition in the patient 
standing before the evaluator). 


Finally, the manual cannot be held responsible if, over time, 
certain diagnoses have acquired social connotations or stereo- 
types, even highly prejudicial ones. A person diagnosed as 
having an antisocial personality disorder (what used to be 
called a “psychopath” or “sociopath”) may well be distrusted 
or feared; a person diagnosed with schizophrenia may well be 
seen as severely disturbed, with an inevitably poor prognosis, 
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and so on. Yet these very patients may well be stuck with 
these labels if the requisite criteria are met, since the criteria 
are clearly stated and constitute the present consensus of the 
profession. It is regrettable but true that mental health practi- 
tioners are not immune to prejudicial views about the men- 
tally ill, though one might hope for better. 


Certain psychiatric diagnoses in certain circumstances have 
come to constitute per se commentary on a witness’s credibil- 
ity. Name-calling disguised as psychiatric diagnosis is older 
than Bedlam. One commentator has stated: 


Most allegations by female patients of sexual seduction by male 
therapists are discounted. The complaints are ascribed to a sexually 
frustrated woman attempting to get revenge on a rejecting man, and 
the psychiatric patient complaining about her therapist has the addi- 
tional stigma of the label “mental patient.”” 


Although this description probably no longer holds today, it 
does represent a high-water mark of impeachment of credibil- 
ity by diagnosis of mental illness. This has created some ten- 
sions in the admissibility of expert testimony about certain 
mental illnesses. Consider the following two court cases. 


In United States v. Shay® the defendant (Shay) was accused 
of conspiracy and aiding and abetting an attempt to blow up 
his father’s car. The bomb was discovered, and in the process 
of removing it, it exploded and killed a policeman. The pros- 
ecution’s case against Shay centered on statements Shay had 
made after the bombing, including that “he was sorry about it 
and wished he could turn back the hands of time and make it 
not have happened,” and statements to his cellmate that “I’m 
boom boom. Don’t you know me? You have to know me. I’m 
the one who killed the Boston cop.” 


Shay’s defense centered on expert psychiatric testimony that 
he suffered from “a recognized mental disorder known as 
‘pseudologia fantastica,’ ” defined as “a variant of lying, 
often involving dramatic, grandiose, and exaggerated events 
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consciously acknowledged as false by the patient, yet pre- 
sented as truth.” The defense expert proffered testimony that 
Shay’s condition caused him to “spin out webs of lies which 
are ordinarily self-aggrandizing and serve to place him in the 
center of attention.”*! It was this condition that caused Shay 
to make the self-incriminating statements, the defense argued. 


The trial court declined to admit the expert’s psychiatric testi- 
mony on the grounds that it constituted expert commentary 
on a witness’s credibility. The First Circuit Court of Appeals 
reversed. The court found that there were exceptions to the 
bar on witnesses’ commentary on credibility. The rules of 
evidence, specifically Federal Rule of Evidence 608(a) 
(which “contemplates that truthful or untruthful character 
may be proved by expert testimony”) and Federal Rule of 
Evidence 405(a) (which describes the acceptable methods for 
proving relevant character traits), allow admission of the psy- 
chiatric expert’s testimony. Because the psychiatric expert 
“was prepared to offer specialized opinion testimony, 
grounded in his expertise as a psychiatrist, that could have 
‘explode[d] common myths’ about evidence to the govern- 
ment’s case,” the evidence should have been admitted.” 


The Eighth Circuit Court of Appeals addressed the same 
issue but held there was an absolute bar to experts’ commen- 
tary on witness credibility. In Nichols v, American National 
Insurance Co.* Nichols sued her former employer, American 
National Insurance, alleging sexual harassment. American 
National denied that the events about which Nichols com- 
plained had occurred and denied that Nichols had been 
harmed by them. As part of its defense, American National 
called a psychiatric expert. The psychiatric expert conducted 
an evaluation of and interview with Nichols, reviewed 
Nichols’s psychologist’s “notes and report, raw data, and 
computer generated test scores, and Nichols’s medical 
records.” Based upon that information, the psychiatric expert 
then testified 
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that Nichols had poor psychiatric credibility. She defined this as 
poor ability to assess the cause of her own psychiatric state or to 
report her psychological symptoms accurately. In reaching this 
assessment, she relied on her conclusions that Nichols had multiple 
psychiatric stressors in her life but that she focused only on her 
experience at American National, that Nichols did not want to be in 
[the psychiatric expert’s] office and refused to answer some of her 
questions, that Nichols had had difficulties at several jobs in the 
past, and that her claims of harassment changed over time. [The 
psychiatric expert] testified that Nichols had difficulty interpreting 
social settings and a tendency to blur fantasy with reality. She also 
stated that in an independent examination “you need to interpret 
and weigh what they tell you” or else “you can get a very skewed 
and inaccurate view of what actually happened.” [The psychiatric 
expert] also gave her opinion that [Nichols’s psychologist] had 
been influenced by the way Nichols related what had happened to 
her. She said that Nichols had recall bias and that her statements 
were affected by secondary gain and malingering. She testified that 
“recall bias” refers to an individual’s belief that she has not experi- 
enced certain symptoms even though her medical records indicate 
otherwise. . . . She defined “secondary gain” as the possibility 
that claimed psychological symptoms are motivated by financial 
gain and mentioned the potential for secondary gain in litigation 
where money is sought. She criticized [Nichols’s psychologist] for 
using a structured interview in diagnosing PTSD because it could 
allow Nichols to act under the influence of secondary gain and 
recall bias, “and this is—I mean this is what happened.” She also 
defined “malingering” as feigning or making up symptoms for the 
purpose of secondary gain.” 


The trial court allowed the psychiatric expert to testify despite 
objections that this testimony “was not a proper subject for 
expert testimony, that the term did not refer to a medical 
diagnosis, that there had been no foundation establishing that 
[the expert’s] opinion was the kind an expert should give, and 
that much of her testimony invaded the jury’s province to 
determine credibility.”* 


The Eighth Circuit Court of Appeals reversed. The court first 
noted that the record did not reflect that the psychiatric 
expert’s theories had met the Daubert criteria, but then held 
that, more importantly, “in her testimony [the psychiatric 
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expert] sought to answer the very question at the heart of the 
jury’s task—could Nichols be believed?”** The court stated 
that “[the expert] was permitted to comment on Nichols’s 
reliability ‘in the guise of a medical opinion,’ and this 
‘impressively qualified expert’s stamp’ of untruthfulness on 
Nichols’s story went beyond the scope of proper expert testi- 
mony.”*” The psychiatrist had “crossed over the line of what 
is helpful to the trier of fact” when she testified to “her own 
opinion that Nichols’s statements to [her psychologist] were 
influenced by recall bias, secondary gain, and malingering.”** 
The court held that “these were inferences for the jury to 
draw from the admissible evidence before it, and [the psychi- 
atric expert’s] testimony impermissibly instructed the jury on 
how to weigh that evidence.” 


Other psychiatric diagnoses may also raise similar issues 
regarding a witness’s credibility. Borderline personality dis- 
order, for example, is a diagnosis “frequently used within the 
mental health profession as little more than a sophisticated 
insult.” “Borderlines,” as they are called, are considered 
within the profession to be exceptionally difficult to treat, 
and “[t]herapists who treat patients with borderline personal- 
ity disorder appear to be sued most frequently for suicide and 
sexual misconduct.” The hallmarks of borderline personality 
disorder are frantic efforts to avoid real or imagined abandon- 
ment; unstable personal relationships, unstable self-image; 
unstable emotions; transient, stress-related paranoia; and little 
control over impulses.” “An example of and perhaps the best- 
known fictional character with this disorder is Alex Forrest, 
played by Glenn Close, in the movie Fatal Attraction.” A 
typical defense in sexual misconduct or harassment suits is to 
cast the plaintiff as Alex Forrest in Fatal Attraction. “A 
woman scorned,” “irrational,” “incapable of cogent thought 
process,” and “out of touch with reality” are common 
descriptors of the “borderline plaintiff’ used by psychiatric 
experts testifying for the defense. This pejorative connotation 
is in part a holdover from an era when the diagnosis was 
poorly understood and poorly managed, so that clinical help- 
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lessness encouraged resentment of the difficulties posed by 
these patients. 


Similarly, the psychiatric diagnosis of “malingering” also 
raises credibility commentary issues. Malingering is defined 
as “the intentional production of false or grossly exaggerated 
physical or psychological symptoms, motivated by . 
avoiding work, obtaining financial compensation [or other 
motivations].”* Another similar psychiatric disorder is Mun- 
chausen syndrome, also known as factitious disorder with 
physical symptoms, in which the patient intentionally pro- 
duces “or feign[s) physical symptoms with a psychological 
need to assume the sick role.”® By their very definitions, 
these diagnoses question the credibility or authenticity of the 
examinee’s complaint. But note one inescapable fact: Every 
forensic evaluator is required to consider the question of 
malingering in every forensic examination in order to prac- 
tice within the standard of care for forensic work.” 


The reason is simple: Forensic evaluation is aimed not at 
treatment but at a determination in a context where the exam- 
inee may well have an unequivocal interest at stake. Regret- 
tably this interest may lead an examinee to feign or 
exaggerate symptomatology for the goal-directed purpose of 
compensation, exculpation, evasion of a responsibility and 
other external goals beyond any direct benefits of psychiatric 
assessment. 


This necessary and ethical forensic investigation of malinger- 
ing raises the possible but uncomfortable picture of a wit- 
ness/examinee lying or exaggerating to obtain certain ends. 
Here again an inescapable dilemma arises. The expert witness 
should not invade the province of the fact-finder with testi- 
mony about the witness’s truthfulness. At the same time, the 
expert is obligated to consider and look for possible malin- 
gering and may find it; if that occurs, the expert is ethically 
bound to so testify.” Is such testimony tantamount to calling 
the witness a liar? Yes—and no. 
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An illustrative 
example 


A. The initial 
credibility 
threshold 


B. The 
correctness of 
the diagnosis 


THE SEARCH FOR TRUTH IN THE COURTROOM 


Let us consider the case of a forensic psychiatrist asked to 
testify on behalf of a plaintiff, diagnosed with borderline per- 
sonality disorder, who has stated that her therapist engaged in 
sexual relations with her during the course of their therapy. 


As noted earlier, before signing on to the case for one side or 
the other, the expert must perform an initial credibility deter- 
mination to help him or her decide whether the case has 
enough merit to ethically weigh in on the side retaining him 
or her. The result of this determination must be conveyed to 
the retaining attorney, who will use the expert’s opinion to 
strategize how to proceed with the case. It should also be 
noted that in many jurisdictions, communications between 
attorney and expert constitute privileged attorney work-prod- 
uct.” The reason for shielding such communications is to 
encourage thorough analysis of legal proceedings before non- 
meritorious actions are brought that would clog up the court- 
rooms. 


Presumably some clinician along the course of the patient’s 
history assigned to her the diagnosis “borderline personality 
disorder.” In performing an independent determination of 
whether the patient’s diagnosis is plausible, the expert must 
weigh a number of complicating factors. Of course, deference 
is given to the patient’s treating therapist’s diagnosis, as the 
treating therapist has had the opportunity to evaluate the 
patient over a continuum rather than solely in the context of a 
legal proceeding. 


On the one hand, the diagnosis is “in the book”; that is, the 
official DSM criteria are listed and can be applied to the 
patient to determine whether they fit. If they do, the diagnosis 
can be defended. On the other hand, because of such patients’ 
empirically observed and widely reported impulsivity, manip- 
ulativeness and penchant for threatening or blackmailing 
therapists, borderline personality disorder has come to be a 
pejorative diagnosis as noted earlier, even if impeccably 
applied by strict criteria from the official manual. For the 


C. Diagnosis 
and truthfulness 


D. Testimony 
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expert, this negative connotation is a potential bias and 
stereotype that must be overcome like other biases and 
stereotypes in the interest of valid testimony. 


In a widely cited but highly controversial contribution to the 
forensic literature,” one of us (T.G.G.) observed and reported 
the unexpected empirical finding that patients with BPD were 
involved in sexual misconduct actions to a degree dispropor- 
tionate to their actual numbers in practice. At least as a 
hypothesis, it appeared that certain characteristics of the dis- 
order itself played some role in this finding. 


The controversy erupted in letters to the editor claiming that 
to observe the prevalence of the particular disorder in the 
abused population was to “blame the victim” or perhaps to 
tend to exonerate the abuser. Though both these claims are 
easily refuted,” they led to a surprisingly pervasive miscon- 
ception of the meaning of the empirical data.” The data 
revealed that BPD was very common in the pool of valid 
claimants of sexual misconduct, and even more common in 
the significantly smaller pool of false claimants of miscon- 
duct. Thus if 95% of true claimants suffered from BPD, then 
about 99% of false claimants did so. 


These proportions were distorted by some to suggest that if 
the patient had BPD, the claim of abuse was presumptively 
false. The error in this reasoning is perhaps obvious—95% of 
a large number is far more than 99% of a smaller number, 
so that in fact patients with BPD are statistically more 
likely to be true claimants than false claimants. Presumably 
this misconception can be clarified with appropriate cross- 
examination. 


The forensic expert in our example has signed on to the plain- 
tiff’s side, has concluded that the diagnosis of BPD is appro- 
priate in the case, and now prepares to testify in a way that 
educates the jury to the nuances of the complicated psychi- 
atric diagnosis of BPD as part of his or her overall testimony 
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to the standard of care breached by the prior therapist who 
had engaged in sexual relations with his patient. Should the 
psychiatric expert be allowed to testify to his or her initial 
credibility-threshold determination? Does this testimony rep- 
resent desirable and demystifying openness about the expert’s 
procedure and reasoning, or a tendentious evasion of the pro- 
scription against credibility testimony? 


One might contend that letting initial credibility-threshold 
testimony be admitted would be analogous to admitting the 
plaintiff’s lawyer’s argument that the case is so meritorious 
that he or she chose to become involved in the representation 
of the client. Such bolstering or “vouching” for the credibility 
of the witness will likely draw reversible error.” However, 
the plaintiff’s attorney is knowingly and openly partisan in an 
adversarial system, as well as having a direct financial stake 
in the outcome of the case; the ethical, objective expert is 
neither partisan nor, if properly and non-contingently paid by 
the hour, financially interested in case outcome. When initial 
credibility testimony is admitted, the jury is thus challenged 
with grasping the implication of the difference in these roles. 


Conclusion 


Although ultimate decision-making lies with the fact finder, a 
number of psychiatric issues may impinge upon the percep- 
tion of the credibility or truthfulness of a forensic examinee. 
These include issues of diagnosis, malingering, and initial 
credibility thresholds and their ramifications as described 
above. Appropriately managed by knowledgeable and ethical 
expert testimony, skilled cross-examination and appropriate 
judicial instructions, these potential pitfalls can be avoided 
and the integrity of the judicial system can be preserved. 
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